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I. IDENTITY OF PETITIONER 

Pursuant to RAP 13.4, Petitioner-Appellant Matt C. Thompson 

respectfully asks this Court to accept review of the Court of Appeals’ 

decision terminating review. 

II. COURT OF APPEALS’ DECISION FOR REVIEW 

Petitioner Thompson seeks review of the unpublished opinion 

entered in the above-referenced case by the Court of Appeals, Division III 

on July 23, 2020.  The Division III Court of Appeals denied the Petitioner’s 

Motion for Reconsideration and Motion for Publication on September 15, 

2020. The Court of Appeals Opinion to be reviewed is included in the 

Appendix to this Petition.  

III. ISSUES PRESENTED FOR REVIEW 

1. Did the Review Judge arbitrarily and capriciously conclude 

that the competent vulnerable adult’s sworn hearing testimony that she had 

given prior approval and/or subsequently ratified all of the Petitioner’s 

actions “was insufficient to refute the presumption of undue influence 

assigned when an agent with a fiduciary duty makes a gift of a principle’s 

property to themselves.”   

2. Did the Court of Appeals’ erroneously determine that “[t]he 

Review Judge did not specifically disagree with the ALJ’s credibility 

determinations” where the Review Judge entered findings of fact and 

conclusions of law that contradicted, conflicted with, and even expressly 
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rejected the express credibility determinations of the ALJ, as well as the 

ALJ’s findings and conclusions that were substantially based on the 

credibility of evidence or demeanor of witnesses? 

3. Did the Review Judge err by failing to give “due regard to 

the ALJ’s opportunity to observe witnesses” as required by RCW 

34.05.464(4) and WAC 388-02-0600(1) when by  modifying, replacing, and 

rejecting the ALJ’s factual findings and legal conclusions, particularly those 

findings and conclusions that were substantially and expressly based on the 

ALJ’s express credibility determinations?   

4. Did the Court of Appeals err by failing to apply a heightened 

level of scrutiny to the Review Judge’s findings of fact and conclusions of 

law where the Review Judge found that the ALJ’s “Initial Findings of Fact 

were insufficient and are only adopted as modified above . .  Initial 

Conclusions of Law 5.7 through 5.14 contained errors of law or were based 

on previous erroneous Conclusions of Law or Findings of Fact and are not 

adopted and incorporated as conclusions for this decision” ? 1 

5. Did the Review Judge exceed his authority when he applied 

the incorrect legal framework to review and sustain the Department’s initial 

finding that Matt Thompson financially exploited his mother?   

 
1 See Tapper v. State Employment Sec. Dept., 122 Wn.2d 397, 405 n. 3, 858 P.2d 494 

(1993) (“Some federal courts have suggested that where the reviewing officer ignores or 
reverses the credibility findings of the hearing officer, heightened scrutiny should apply to 
substantial evidence review of any substituted findings of fact. . . . Given the particular 
solicitude of RCW 34.05.464(4) for the credibility findings of the hearing officer, some 
such rule would seem warranted.  However, since this is not a substantial evidence case we 
do not address the question of what such a rule would look like.”); see also Hardee v. State, 
Dept. of Social and Health Services, 172 Wn.2d 1, 19 n. 11, 256 P.3d 339 (2011).   
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6. Did the Review Judge violate the Petitioner’s Constitutional 

right to Due Process when it erroneously adopted and applied a common 

law legal framework to control his review of the Department’s initial 

finding of financial exploitation which shifted the burden of proof from the 

Department to the Petitioner and increased the evidentiary burden from a 

preponderance of the evidence to clear, cogent, and convincing evidence?   

7. Did the Review Judge violate the Petitioner’s Constitutional 

right to Due Process applying an incorrect legal framework that was 

materially different and in direct conflict to the legal framework that was 

used by the Parties and Administrative Law Judge (“ALJ”) to prepare the 

evidentiary record?   

IV. STATEMENT OF THE CASE 

This matter arises from a Department of Social and Health Services 

("DSHS") Adult Protective Services ("APS") determination that the 

Petitioner, Matt Thompson, financially exploited his mother, Janet, by 

spending her money for his benefit without her approval. [CP 51-52].  After 

DSHS notified Mr. Thompson of the APS determination, Mr. Thompson 

requested an administrative hearing to challenge the APS finding of 

financial exploitation. [CP 52]. Office of Administrative Hearings (“OAH”) 

Administrative Law Judge (“ALJ”) presided over the May 1, 2017 

evidentiary hearing and witnessed the live testimony of witnesses including 

the petitioner (Matt Thompson), the vulnerable adult (Janet Thompson), and 

the APS Investigator (Sally Wilkins). [CP 51]. 
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The vulnerable adult and her three (3) children (including the 

Petitioner) testified that the Petitioner was aware of and approved of every 

financial transaction at issue in this case. [CP 51-57].  The ALJ found that 

the testimony of DSHS employees confirmed that the vulnerable adult was 

competent and that expressly found the testimony of the vulnerable adult 

and her family members to be credible. [CP 53, 55-56]. The ALJ held that 

all of the financial transactions complained of by DSHS were authorized by 

the vulnerable adult’s the power of attorney and the vulnerable adult, 

personally. [CP 55-56]. The ALJ discredited most of the vulnerable adult’s 

original statements to the APS Investigator because the vulnerable adult’s 

hearsay statements to the investigator conflicted with her sworn hearing 

testimony and the vulnerable adult convincingly testified that “she did not 

want to deal with the investigator when she was interviewed at the facility.” 

[CP 55].  After properly applying the law and weighing the evidence, the 

ALJ ultimately concluded: 
 
5.12 The department in this case seeks to impose 

their judgment for an adult's judgment how to 
spend her money with her family not because 
they believe she is not competent to make 
those decisions but simply because she meets 
the definition of a vulnerable adult by her age 
and residence and they believe they would 
have made a different decision. This type of 
action is arrogant and violates the rights of 
the vulnerable adult and her family. 

 
5.13 The investigator, Ms. Wilkins appeared to 

have prejudged the events in this family and 
looked to establish her judgment in the 
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matter. When the vulnerable adult called her 
angry at what had transpired and explained 
that she was aware and had approved the 
appellant's actions, she [Ms. Wilkins] 
ignored her [the vulnerable adult] because 
she believed the vulnerable adult was being 
taken advantage of by her son.  She [Ms. 
Wilkins] selectively sought evidence that 
supported her preexisting conclusion and 
ignored any other evidence. Ms. Wilkins was 
not a credible witness when she did not 
directly answer the appellant's attorney's 
questions but was argumentative to justify 
her decision. 

 
5.14 Based on the above the department has not 

proven by a preponderance of the evidence 
that the appellant financially exploited the 
vulnerable adult. 

 
[CP 56]. 

 

 On July 10, 2017, DSHS appealed the ALJ’s Initial Order to a DSHS 

Review Judge. [CP 40-50]. The Review Judge expressly acknowledged in 

his Final Order that he had modified, replaced, or rejected all of the ALJ’s 

factual findings and all of the legal conclusions that were substantially based 

on the ALJ’s express credibility determinations. [CP 23]. The Review Judge 

also improperly applied a common law presumption that shifted and 

increased the burden of proof without notice or an opportunity to 

supplement the evidentiary record. [CP 20-21].  Additionally, the Review 

Judge ignored the testimony of the vulnerable adult and all her children that 

Mr. Thompson did not financially exploit or otherwise abuse his mother. 

[CP 10-24]. Ultimately, the Review Judge held that the Petitioner failed to 
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overcome the presumption of undue influence and, consequently, affirmed 

the DSHS finding that the Petitioner financially exploited his mother. [CP 

22]. 

 On appeal, the Court of Appeals concurred with the Review Judge 

and applied the same improper legal framework and burden-shifting 

presumption.  The Court of Appeals failed to evaluate whether the ALJ gave 

adequate deference to the ALJ’s express credibility determinations, 

concluding that “the ALJ did not specifically disagree with the ALJ’s 

credibility determinations” despite the Review Judge’s admission that he 

did not accept any of the ALJ’s factual findings or legal conclusions that 

were based on the ALJ’s credibility determinations without modification.  

With little thought or discussion, the Court of Appeals upheld the Review 

Judge’s erroneous decision on July 23, 2020 and denied the Petitioner’s 

Motion for Reconsideration on September 15, 2020.     

V. ARGUMENT WHY REVIEW SHOULD BE ACCEPTED 

A. The Court of Appeals’ Decision Conflicts with This Court’s 
Holdings and Published Holdings of the Courts of Appeals that 
an Agent’s Act is Authorized if it is Approved or Ratified by the 
Principle.   

The Court of Appeals erroneously upheld the Review Judge’s 

determination that “Mr. Thompson’s self-appropriations of his mother’s 

resources were unauthorized” despite the vulnerable adult’s sworn hearing 

testimony “that any money spent by Mr. Thompson was done with her 
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permission.”2   The Court of Appeals decision directly conflicts with the 

holdings of this Court that “[t]he [principle’s] ratification [of an agent’s act] 

operates upon the act ratified precisely as though authority to do the act had 

been previously given.”  Williams v. Shoudy, 12 Wn. 362, 368, 41 P. 169 

(1895); see also Nichols Hills Bank v. McCool, 104 Wash. 2d 78, 85, 701 

P.2d 1114, 1118 (1985).  This Court has explained that “[t]o be charged by 

ratification with the unauthorized act of an agent, the principal must act with 

full knowledge of the facts, accept the benefits of the acts, or without inquiry 

assume an obligation imposed.” Riss v. Angel, 131 Wash. 2d 612, 636, 934 

P.2d 669, 683 (1997) (citing Stroud v. Beck, 49 Wn.App. 279, 286, 742 P.2d 

735 (1987)).   

The Court of Appeals’ decision in this matter is in conflict with this 

Court’s interpretation and application of the legal principle of ratification, 

since it affirmed the Review Judge’s determination that the financial 

transactions were not authorized despite the vulnerable adult’s hearing 

testimony approving of the transactions with full knowledge of the material 

facts related thereto.  Consequently, the Petitioner respectfully requests that 

the Court accept his Petition for Review. 

 
2 CP_53. 
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B. The Appropriate Level of Deference that a Review Judge Owes 
to an ALJ’s Credibility Determinations and the Appropriate 
Level of Scrutiny for Judicial Review where a Review Judge 
modifies, ignores, or rejects the ALJ’s Credibility Findings are 
Issues of Substantial Public Interest That Should be Determined 
by the Supreme Court.   

This Court has indicated in two (2) prior opinions that a heightened 

level of “scrutiny should apply to substantial evidence review of any 

substituted findings of fact. . . . Given the particular solicitude of RCW 

34.05.464(4) for the credibility findings of the hearing officer.”  However, 

the particular facts and issues before the Court in those cases did not afford 

this Court the opportunity to establish the appropriate standard of review 

and, consequently, the question remains unanswered to this date.  See 

Hardee v. State, Dept. of Social and Health Services, 172 Wn.2d 1, 19 n. 

11, 256 P.3d 339 (2011).   

The ALJ’s Initial Order included several findings of fact and 

conclusions of law that were substantially based on the ALJ’s 

determinations regarding the credibility of evidence and demeanor of 

witnesses, including:  
 
5.7  The department did not believe the 

vulnerable adult when she told the 
investigator in the phone call that she was 
aware of the appellant's actions and had 
approved his actions. The vulnerable adult 
testified that she had not wanted to deal with 
the investigator when she was interviewed at 
the facility. She did not know who she was 
and didn't want to talk to her. She testified she 
just wanted to get rid because she didn't like 
her. The vulnerable adult's statement that she 
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would rather die than deal with this was 
explained that she did not want to talk to the 
investigator. Her statement was about the 
investigator and not anything with the 
appellant. 

 
5.8 The vulnerable adult showed no evidence of 

dementia and is substantiated by the MMSE 
of the investigator and the social worker. The 
vulnerable adult's testimony that she just 
wanted to get rid of the investigator is 
credible given the vulnerable adult's reaction 
to the investigator at the hearing. 

 
5.9 Given the credibility of the vulnerable adult's 

statements that she was aware of the 
appellant's actions, paying his family to clean 
and prepare her home for sale there could be 
no deception, intimidation or undue 
influence. In addition to the vulnerable adult 
the appellant[‘s] sister also confirmed that 
she was aware of what the appellant was 
doing. 

 
5.10 . . . The vulnerable [adult] credibly testified 

that she was aware of and approved of the 
appellant's actions. 

. . . 
 
5.13  The investigator, Ms. Wilkins appeared to 

have prejudged the events in this family and 
looked to establish her judgment in the 
matter. When the vulnerable adult called her 
angry at what had transpired and explained 
that she was aware and had approved the 
appellant's actions, she ignored her because 
she believed the vulnerable adult was being 
taken advantage of by her son. She 
selectively sought evidence that supported 
her preexisting conclusion and ignored any 
other evidence. Ms. Wilkins was not a 
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credible witness when she did not directly 
answer the appellant's attorney's questions 
but was argumentative to justify her decision. 

 
[CP 55-56]. 

The Review Judge expressly admitted his Final Order rejected all of 

the ALJ’s findings and the above-quoted legal conclusions. [CP 23]. The 

Review Judge did not adequately justify his rejection or modification of the 

ALJ’s express credibility determinations, nor did he sufficiently describe 

the deference afforded to the ALJ’s credibility decisions before deciding to 

modify and/or reject them.  The ALJ’s credibility determinations provided 

substantial support for the ALJ’s decision to reverse the DSHS finding of 

financial exploitation and, therefore, the Court should take this opportunity 

to establish the appropriate level of deference and review procedures by 

accepting this Petition for Review.  

C. The Appropriateness Review Judge’s Adoption and Application 
of a New Legal Framework and Burden-Shifting Scheme that 
was Not Contemplated or Advocated by Either Party and 
Conflicts with the Controlling Statutes and Regulations Raises 
a Significant Question of Constitutional Law.   

The Review Judge’s erroneous conduct in this matter raises several 

significant questions of law under the State and Federal Constitutions – all 

of which merit this Court’s review.  This Petition for Review presents the 

following issues of Constitutional law and support a decision by this Court 

to accept this Petition for Review:  that raise Constitutional questions are:  
 
1. Did the Review Judge exceed his authority 

when he applied the incorrect legal framework to review and 
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sustain the Department’s initial finding that Matt Thompson 
financially exploited his mother?   

 
2 Did the Review Judge violate the Petitioner’s 

Constitutional right to Due Process when it erroneously 
adopted and applied a common law legal framework to 
control his review of the Department’s initial finding of 
financial exploitation which shifted the burden of proof from 
the Department to the Petitioner and increased the 
evidentiary burden from a preponderance of the evidence to 
clear, cogent, and convincing evidence?   

 
3. Did the Review Judge violate the Petitioner’s 

Constitutional right to Due Process applying an incorrect 
legal framework that was materially different and in direct 
conflict to the legal framework that was used by the Parties 
and Administrative Law Judge (“ALJ”) to prepare the 
evidentiary record?   

Although some of these issues may not have been previously raised by the 

Petitioner or his attorneys, this Court has held that “[a] constitutional claim 

may be raised initially on appeal.  State v. Baeza, 100 Wash. 2d 487, 488, 

670 P.2d 646, 646 (1983).   

Procedural due process imposes limits on governmental decisions 

that affect an individual’s liberty or property interests.”  In re A.W., 182 

Wn.2d 689, 702, 344 P.3d 1186 (2015).  “Procedural due process requires 

both notice and an opportunity to be heard ‘at a meaningful time and in a 

meaningful manner,’ appropriate to the case.”  Prostov v. State, Dep't of 

Licensing, 186 Wn. App. 795, 810, 349 P.3d 874, 882 (2015) (quoting 

Amunrud v. Bd. of Appeals, 158 Wn.2d 208, 216, 143 P.3d 571 (2006)).  “A 

fundamental tenet of due process is notice of the charges or claims against 

which one must defend.”  Mansour v. King Cty., 131 Wn. App. 255, 270, 
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128 P.3d 1241, 1249 (2006). “Principles of due process control what 

process is required, including the proper standard of proof.”  Prostov v. 

State, Dep't of Licensing, 186 Wash. App. 795, 810, 349 P.3d 874, 882 

(2015).  “A fundamental tenet of due process is notice of the charges or 

claims against which one must defend.”  Mansour v. King Cty., 131 Wash. 

App. 255, 270, 128 P.3d 1241, 1249 (2006).  “[A]n elementary and 

fundamental requirement of due process in any proceeding which is to be 

accorded finality is notice reasonably calculated, under all the 

circumstances, to apprise interested parties of the pendency of the action 

and afford them an opportunity to present their objections.” Mansour v. 

King Cty., 131 Wn. App. 255, 271 n. 42, 128 P.3d 1241, 1249 (2006) 

(quoting City of Redmond v. Arroyo–Murillo, 149 Wn.2d 607, 617, 70 P.3d 

947 (2003)).  Due Process also affords an individual the right to know 

exactly what an administrative agency must prove to substantiate a 

particular claim or charge against an individual before the any enforcement 

action arising from the claim or charge may be taken by the agency.  See 

Mansour v. King Cty., 131 Wn. App. 255, 272, 128 P.3d 1241, 1250 (2006). 

VI. CONCLUSION 

The Review Judge violated the Petitioner’s right to due process 

when he applied a common law presumption that deviated from the 

regulatory framework in WAC 388-71-01255 by increasing and shifting the 

burden of proof to the detriment of Petitioner. The Review Judge again 

violated the Petitioner’s right to due process by not providing notice and an 
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opportunity to supplement the evidentiary record after deciding to apply the 

burden-shifting presumption and before entering factual and legal findings 

in this matter.   Consequently, the Petitioner respectfully requests that this 

Court accept his Petition for Review. 

Respectfully submitted this 2nd day of November, 2020. 

SCHLEMLEIN FICK & FRANKLIN, PLLC 
 
 
By:      s/ Allen R. Benson  

Allen R. Benson, WSBA # 51137 
Attorney for Appellant 
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ORDER DENYING MOTION 
FOR RECONSIDERATION 

THE COURT has considered appellant Matt Thompson' s motion for 

reconsideration of our July 23 , 2020, opinion; and the record and file herein. 

IT IS ORDERED that the appellant ' s motion for reconsideration is denied. 

PANEL: Judges Pennell, Siddoway, and Lawrence-Berrey 

FOR THE COURT: 

REBECCA L. PENNELL 
Chief Judge 
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Matt Thompson v. Dept. of Social & Health Services Board of Appeals 
BENTON COUNTY SUPERIOR COURT No. 172026881 

Counsel: 

Enclosed please find a copy of the opinion filed by the Court today. 

A party need not file a motion for reconsideration as a prerequisite to discretionary 
review by the Supreme Court. RAP 13.3(b); 13.4(a). If a motion for reconsideration is filed, it 
should state with particularity the points of law or fact which the moving party contends the court 
has overlooked or misapprehended, together with a brief argument on the points raised. RAP 
12.4(c). Motions for reconsideration which merely reargue the case should not be filed. 

Motions for reconsideration, if any, must be filed within twenty (20) days after the filing of 
the opinion. Please file the motion electronically through the court's e-filing portal or if in paper 
format, only the original need be filed. If no motion for reconsideration is filed, any petition for 
review to the Supreme Court must be filed in this court within thirty (30) days after the filing of 
this opinion (may be filed by electronic facsimile transmission). The motion for reconsideration 
and petition for review must be received (not mailed) on or before the dates they are due. RAP 
18.5(c). 
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Enclosure 
c: E-mail Honorable Samuel Swanberg 

Sincerely, 

~y0~ 
Renee S. Townsley 
Clerk/Administrator 
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No. 36554-9-III 

UNPUBLISHED OPINION 

PENNELL, C.J. - Matt Thompson appeals a finding by the Department of Social 

and Health Services (Department) that he financially exploited his mother. The applicable 

standards of review compel us to affirm. 

FACTS 

Mr. Thompson' s mother moved into a residential facility after suffering a stroke. 

Her mental faculties remained largely intact and she signed a power of attorney, 

authorizing Mr. Thompson to handle her financial affairs. The power of attorney provided 
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that Mr. Thompson would exercise his authority under the power of authority in a 

"fiduciary capacity." Clerk's Papers (CP) at 323. 

Two years after execution of the power of attorney, the Department's Adult 

Protective Services (APS) program initiated a vulnerable adult investigation. The concern 

was Mr. Thompson had financially exploited his mother by mismanaging her finances 

and using her money for his own benefit. Mr. Thompson's mother met the definition of a 

"vulnerable adult" because she was over 60 years of age and living in a residential care 

facility. RCW 74.34.020(22)(a). 

APS interviewed Mr. Thompson's mother as part of the investigation. The 

investigator shared what she had learned regarding the ways Mr. Thompson had been 

using his mother's money. This information caused Mr. Thompson's mother to be upset. 

She stated Mr. Thompson "should not have spent that money." CP at 435. Mr. 

Thompson's mother said she was "distressed to think that [Mr. Thompson] may be using 

her money for himself." Id. at 121. She also said she felt "used and hated by her family." 

Id. at 122. 

Mr. Thompson's mother soon had a change of heart. Shortly after APS interviewed 

Mr. Thompson's mother, the investigator interviewed Mr. Thompson. The day after that 

interview, Mr. Thompson's mother called APS to complain about what the Department 
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was doing to her son. She was concerned Mr. Thompson would be sued or thrown in jail. 

Mr. Thompson's mother accused the Department of lying and stated that any money spent 

by Mr. Thompson was done with her permission. 

Despite the mother's changed position, the Department notified Mr. Thompson 

of APS 's determination that he financially exploited a vulnerable adult as set forth in 

RCW 74.34.020(7). Mr. Thompson denied the allegation and requested a hearing before 

an administrative law judge (ALJ). 1 

Several witnesses appeared at Mr. Thompson's hearing. In his testimony, 

Mr. Thompson agreed he spent his mother's money for his own benefit. But he claimed 

she wanted him to do so and that his actions helped keep her eligible for benefits. Mr. 

Thompson explained that he sometimes made deposits into his mother's account in order 

to help her pay expenses. However, he did not keep track of whether the money he 

personally spent from his mother's account was equal to his deposits. Although the power 

of attorney authorized Mr. Thompson to be compensated for work done on behalf of his 

mother, Mr. Thompson admitted he was never formally compensated for his services. 

1 A substantiated finding of financial exploitation results in placement of the 
abuser's name in a state registry. WAC 388-71-01280. Such placement can have adverse 
effects on employment and volunteer activities. Crosswhite v. Dep 't of Soc. & Health 
Servs., 197 Wn. App. 539, 545-46, 389 P.3d 731 (2017). 
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Mr. Thompson's mother testified at the hearing and maintained that she did not 

object to Mr. Thompson's use of her money. She emphasized her money belonged to the 

entire family. She claimed she was intimidated when the APS investigator first contacted 

her for an interview. She explained that her son handled her finances and that she 

deferred to him completely on such matters. She testified Mr. Thompson was authorized 

to spend her money "' as he saw fit.'" Id. at 13. 

The ALJ reversed the APS finding of financial exploitation. It found Mr. 

Thompson's mother credible and ruled Mr. Thompson had not engaged in deception, 

intimidation, or undue influence. The ALJ also found the APS investigator not credible. 

It determined the investigator had prejudiced the case by selectively seeking out evidence 

to support her initial theory of the case. According to the ALJ, the investigation into 

Mr. Thompson's actions was "arrogant" and violated the rights of Mr. Thompson's 

mother and her family. Id. at 56. 

The Department appealed, and a board of appeals review judge reversed the ALJ. 

The review judge did not specifically disagree with the ALJ's credibility determinations. 

Instead, the review judge focused on the legal issue of Mr. Thompson's fiduciary duty to 

his mother. The review judge noted that, given the fiduciary relationship created by the 

power of attorney, the burden was on Mr. Thompson to prove that his self-gifting was not 

4 
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the result of undue influence. Because Mr. Thompson failed to satisfy this burden, the 

review judge sustained the Department's initial finding of financial exploitation under 

RCW 74.34.020(7)(b). 

Mr. Thompson appealed to superior court. He admitted to sloppy bookkeeping, but 

argued his actions did not amount to financial exploitation because they were ratified by 

his mother. The court affirmed the review decision and final order. 

Mr. Thompson timely appeals the superior court's determination to this court. 

ANALYSIS 

Standard of review 

Judicial review of an agency's adjudicative order is governed by the 

Administrative Procedure Act, chapter 34.05 RCW. The Court of Appeals stands in the 

same position as the superior court. Crosswhite v. Dep 't of Soc. & Health Servs., 197 Wn. 

App. 539, 548, 389 P.3d 731 (2017). Our focus is the decision of the review judge, not 

the initial order issued by the ALJ. Id. A review judge has the power and authority of a 

fact-finder. RCW 34.05.464(4); WAC 388-02-0600(1). However, because review judges 

do not conduct in-person hearings, they are expected to give due regard to an ALJ's 

opportunity to observe witnesses. Id. 

5 
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Review judge)s finding of financial exploitation 

Mr. Thompson challenges the review judge's decision on the basis that the judge 

misapplied the governing law and failed to accord respect to the ALJ' s credibility 

determinations. See RCW 34.05.570(3)(d) (challenge based on legal error); RCW 

34.05.570(3) (e) (challenged based on substantial evidence). We find no error. 

The review judge based its decision on RCW 74.34.020(7)(b). This provision 

defines "financial exploitation" as illegal or improper use or control over a vulnerable 

adult's resources that occurs through a "breach of fiduciary duty." Id. A breach of 

fiduciary duty includes "the misuse of a power of attorney ... that results in the 

unauthorized appropriation ... of the ... resources ... of the vulnerable adult for the 

benefit of a person or entity other than the vulnerable adult." Id. "[A] fiduciary is bound 

to act with the utmost good faith and loyalty." Bryant v. Bryant, 125 Wn.2d 113, 118-19, 

882 P.2d 169 (1994). When a gift is made from a principal to a fiduciary, there is a 

presumption of undue influence. See McCutcheon v. Brownfield, 2 Wn. App. 348, 356, 

467 P.2d 868 (1970). The burden falls on the fiduciary to prove the absence of undue 

influence by clear, cogent and convincing evidence. Id.at 356-57. This burden involves 

showing the gift was made "freely, voluntarily, and with a full understanding of the 

facts." Id. at 356 (quoting 38 AM. JUR. 2d Gifts§ 106 (1968)). The presumption of undue 

6 
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influence applies even when the principal and fiduciary have a parent-child relationship. 

Id. 

Substantial evidence supports the review judge's conclusion that Mr. Thompson 

failed to rebut the presumption of undue influence. There was no evidence Mr. Thompson 

carefully explained his self-gifting to his mother. While there was some evidence Mr. 

Thompson's mother approved of the gifts after the fact, the weight of this evidence was 

questionable given his mother's inconsistencies and the timing of her change of heart. In 

addition, there was little to no evidence that Mr. Thompson's mother was aware of and 

approved of each individual gift, either beforehand or afterwards. 

The record as a whole supports the review judge's finding that Mr. Thompson's 

self-appropriations of his mother's resources were unauthorized due to undue influence 

and therefore a breach of fiduciary duty. This breach meets the definition of financial 

exploitation under RCW 74.34.020(7)(b). 

Constitutional challenge 

In addition to challenging the review judge's findings and conclusions, Mr. 

Thompson contends the Department's actions were unconstitutional because they violated 

his mother's right to privacy and equal protection. See RCW 34.05.570(3)(a) (challenge 

based on constitutional violation). We agree with the Department that Mr. Thompson 

7 



No. 36554-9-III 
Thompson v. Dep 't of Soc. & Health Servs., Bd. of Appeals 

lacks standing to bring this claim. See City of Seattle v. Montana, 129 Wn.2d 583, 598, 

919 P.2d 1218 (1996), abrogated on other grounds by Yim v. City of Seattle, 194 Wn.2d 

682, 451 P.3d 694 (2019) (A "party may challenge the constitutionality of a statute only 

as applied to the party and may not challenge it on the ground that the statute might be 

unconstitutional as applied to someone else."). Mr. Thompson is the party to this appeal, 

not his mother. We will not review arguments raised on her behalf. 

CONCLUSION 

The agency order is affirmed. 

A majority of the panel has determined this opinion will not be printed in the 

Washington Appellate Reports, but it will be filed for public record pursuant to RCW 

2.06.040. 

Pennell, C.J. 

WE CONCUR: 

Sidd~way, J. u v 

I l 

Lawrence-Berrey, J. I I 
j 
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West's Revised Code of Washington Annotated
Title 34. Administrative Law (Refs & Annos)

Chapter 34.05. Administrative Procedure Act (Refs & Annos)
Part IV. Adjudicative Proceedings (Refs & Annos)

West's RCWA 34.05.464

34.05.464. Review of initial orders

Currentness

(1) As authorized by law, an agency may by rule provide that initial orders in specified classes of cases may become final
without further agency action unless, within a specified period, (a) the agency head upon its own motion determines that the
initial order should be reviewed, or (b) a party to the proceedings files a petition for administrative review of the initial order.
Upon occurrence of either event, notice shall be given to all parties to the proceeding.

(2) As authorized by law, an agency head may appoint a person to review initial orders and to prepare and enter final agency
orders.

(3) RCW 34.05.425 and 34.05.455 apply to any person reviewing an initial order on behalf of an agency as part of the decision
process, and to persons communicating with them, to the same extent that it is applicable to presiding officers.

(4) The officer reviewing the initial order (including the agency head reviewing an initial order) is, for the purposes of this
chapter, termed the reviewing officer. The reviewing officer shall exercise all the decision-making power that the reviewing
officer would have had to decide and enter the final order had the reviewing officer presided over the hearing, except to the
extent that the issues subject to review are limited by a provision of law or by the reviewing officer upon notice to all the
parties. In reviewing findings of fact by presiding officers, the reviewing officers shall give due regard to the presiding officer's
opportunity to observe the witnesses.

(5) The reviewing officer shall personally consider the whole record or such portions of it as may be cited by the parties.

(6) The reviewing officer shall afford each party an opportunity to present written argument and may afford each party an
opportunity to present oral argument.

(7) The reviewing officer shall enter a final order disposing of the proceeding or remand the matter for further proceedings,
with instructions to the presiding officer who entered the initial order. Upon remanding a matter, the reviewing officer shall
order such temporary relief as is authorized and appropriate.

(8) A final order shall include, or incorporate by reference to the initial order, all matters required by RCW 34.05.461(3).
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(9) The reviewing officer shall cause copies of the final order or order remanding the matter for further proceedings to be served
upon each party.

Credits
[1989 c 175 § 20; 1988 c 288 § 419.]

OFFICIAL NOTES

Effective date--1989 c 175: See note following RCW 34.05.010.

West's RCWA 34.05.464, WA ST 34.05.464
Current with all legislation from the 2020 Regular Session of the Washington Legislature.

End of Document © 2020 Thomson Reuters. No claim to original U.S. Government Works.
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West's Revised Code of Washington Annotated
Title 74. Public Assistance (Refs & Annos)

Chapter 74.34. Abuse of Vulnerable Adults (Refs & Annos)

West's RCWA 74.34.020

74.34.020. Definitions (Effective until January 1, 2022)

Effective: May 9, 2019 to December 31, 2021
Currentness

The definitions in this section apply throughout this chapter unless the context clearly requires otherwise.

(1) “Abandonment” means action or inaction by a person or entity with a duty of care for a vulnerable adult that leaves the
vulnerable person without the means or ability to obtain necessary food, clothing, shelter, or health care.

(2) “Abuse” means the willful action or inaction that inflicts injury, unreasonable confinement, intimidation, or punishment on
a vulnerable adult. In instances of abuse of a vulnerable adult who is unable to express or demonstrate physical harm, pain, or
mental anguish, the abuse is presumed to cause physical harm, pain, or mental anguish. Abuse includes sexual abuse, mental
abuse, physical abuse, and personal exploitation of a vulnerable adult, and improper use of restraint against a vulnerable adult
which have the following meanings:

(a) “Sexual abuse” means any form of nonconsensual sexual conduct, including but not limited to unwanted or inappropriate
touching, rape, sodomy, sexual coercion, sexually explicit photographing, and sexual harassment. Sexual abuse also includes any
sexual conduct between a staff person, who is not also a resident or client, of a facility or a staff person of a program authorized
under chapter 71A.12 RCW, and a vulnerable adult living in that facility or receiving service from a program authorized under
chapter 71A.12 RCW, whether or not it is consensual.

(b) “Physical abuse” means the willful action of inflicting bodily injury or physical mistreatment. Physical abuse includes, but
is not limited to, striking with or without an object, slapping, pinching, choking, kicking, shoving, or prodding.

(c) “Mental abuse” means a willful verbal or nonverbal action that threatens, humiliates, harasses, coerces, intimidates, isolates,
unreasonably confines, or punishes a vulnerable adult. Mental abuse may include ridiculing, yelling, or swearing.

(d) “Personal exploitation” means an act of forcing, compelling, or exerting undue influence over a vulnerable adult causing
the vulnerable adult to act in a way that is inconsistent with relevant past behavior, or causing the vulnerable adult to perform
services for the benefit of another.

(e) “Improper use of restraint” means the inappropriate use of chemical, physical, or mechanical restraints for convenience
or discipline or in a manner that: (i) Is inconsistent with federal or state licensing or certification requirements for facilities,
hospitals, or programs authorized under chapter 71A.12 RCW; (ii) is not medically authorized; or (iii) otherwise constitutes
abuse under this section.
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(3) “Chemical restraint” means the administration of any drug to manage a vulnerable adult's behavior in a way that reduces the
safety risk to the vulnerable adult or others, has the temporary effect of restricting the vulnerable adult's freedom of movement,
and is not standard treatment for the vulnerable adult's medical or psychiatric condition.

(4) “Consent” means express written consent granted after the vulnerable adult or his or her legal representative has been fully
informed of the nature of the services to be offered and that the receipt of services is voluntary.

(5) “Department” means the department of social and health services.

(6) “Facility” means a residence licensed or required to be licensed under chapter 18.20 RCW, assisted living facilities; chapter
18.51 RCW, nursing homes; chapter 70.128 RCW, adult family homes; chapter 72.36 RCW, soldiers' homes; chapter 71A.20
RCW, residential habilitation centers; or any other facility licensed or certified by the department.

(7) “Financial exploitation” means the illegal or improper use, control over, or withholding of the property, income, resources,
or trust funds of the vulnerable adult by any person or entity for any person's or entity's profit or advantage other than for the
vulnerable adult's profit or advantage. “Financial exploitation” includes, but is not limited to:

(a) The use of deception, intimidation, or undue influence by a person or entity in a position of trust and confidence with a
vulnerable adult to obtain or use the property, income, resources, or trust funds of the vulnerable adult for the benefit of a person
or entity other than the vulnerable adult;

(b) The breach of a fiduciary duty, including, but not limited to, the misuse of a power of attorney, trust, or a guardianship
appointment, that results in the unauthorized appropriation, sale, or transfer of the property, income, resources, or trust funds
of the vulnerable adult for the benefit of a person or entity other than the vulnerable adult; or

(c) Obtaining or using a vulnerable adult's property, income, resources, or trust funds without lawful authority, by a person or
entity who knows or clearly should know that the vulnerable adult lacks the capacity to consent to the release or use of his or
her property, income, resources, or trust funds.

(8) “Financial institution” has the same meaning as in RCW 30A.22.040 and 30A.22.041. For purposes of this chapter only,
“financial institution” also means a “broker-dealer” or “investment adviser” as defined in RCW 21.20.005.

(9) “Hospital” means a facility licensed under chapter 70.41 or 71.12 RCW or a state hospital defined in chapter 72.23 RCW
and any employee, agent, officer, director, or independent contractor thereof.

(10) “Incapacitated person” means a person who is at a significant risk of personal or financial harm under *RCW 11.88.010(1)
(a), (b), (c), or (d).

(11) “Individual provider” means a person under contract with the department to provide services in the home under chapter
74.09 or 74.39A RCW.
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(12) “Interested person” means a person who demonstrates to the court's satisfaction that the person is interested in the welfare
of the vulnerable adult, that the person has a good faith belief that the court's intervention is necessary, and that the vulnerable
adult is unable, due to incapacity, undue influence, or duress at the time the petition is filed, to protect his or her own interests.

(13)(a) “Isolate” or “isolation” means to restrict a vulnerable adult's ability to communicate, visit, interact, or otherwise associate
with persons of his or her choosing. Isolation may be evidenced by acts including but not limited to:

(i) Acts that prevent a vulnerable adult from sending, making, or receiving his or her personal mail, electronic communications,
or telephone calls; or

(ii) Acts that prevent or obstruct the vulnerable adult from meeting with others, such as telling a prospective visitor or caller
that a vulnerable adult is not present, or does not wish contact, where the statement is contrary to the express wishes of the
vulnerable adult.

(b) The term “isolate” or “isolation” may not be construed in a manner that prevents a guardian or limited guardian from
performing his or her fiduciary obligations under *chapter 11.92 RCW or prevents a hospital or facility from providing treatment
consistent with the standard of care for delivery of health services.

(14) “Mandated reporter” is an employee of the department; law enforcement officer; social worker; professional school
personnel; individual provider; an employee of a facility; an operator of a facility; an employee of a social service, welfare,
mental health, adult day health, adult day care, home health, home care, or hospice agency; county coroner or medical examiner;
Christian Science practitioner; or health care provider subject to chapter 18.130 RCW.

(15) “Mechanical restraint” means any device attached or adjacent to the vulnerable adult's body that he or she cannot easily
remove that restricts freedom of movement or normal access to his or her body. “Mechanical restraint” does not include the use
of devices, materials, or equipment that are (a) medically authorized, as required, and (b) used in a manner that is consistent with
federal or state licensing or certification requirements for facilities, hospitals, or programs authorized under chapter 71A.12
RCW.

(16) “Neglect” means (a) a pattern of conduct or inaction by a person or entity with a duty of care that fails to provide the
goods and services that maintain physical or mental health of a vulnerable adult, or that fails to avoid or prevent physical or
mental harm or pain to a vulnerable adult; or (b) an act or omission by a person or entity with a duty of care that demonstrates
a serious disregard of consequences of such a magnitude as to constitute a clear and present danger to the vulnerable adult's
health, welfare, or safety, including but not limited to conduct prohibited under RCW 9A.42.100.

(17) “Permissive reporter” means any person, including, but not limited to, an employee of a financial institution, attorney, or
volunteer in a facility or program providing services for vulnerable adults.

(18) “Physical restraint” means the application of physical force without the use of any device, for the purpose of restraining
the free movement of a vulnerable adult's body. “Physical restraint” does not include (a) briefly holding without undue force

WESTLAW 

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000259&cite=WAST9A.42.100&originatingDoc=NA7D7AFB0815E11E9B539903DABF236BE&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)


74.34.020. Definitions (Effective until January 1, 2022), WA ST 74.34.020

 © 2020 Thomson Reuters. No claim to original U.S. Government Works. 4

a vulnerable adult in order to calm or comfort him or her, or (b) holding a vulnerable adult's hand to safely escort him or her
from one area to another.

(19) “Protective services” means any services provided by the department to a vulnerable adult with the consent of the vulnerable
adult, or the legal representative of the vulnerable adult, who has been abandoned, abused, financially exploited, neglected, or
in a state of self-neglect. These services may include, but are not limited to case management, social casework, home care,
placement, arranging for medical evaluations, psychological evaluations, day care, or referral for legal assistance.

(20) “Self-neglect” means the failure of a vulnerable adult, not living in a facility, to provide for himself or herself the goods
and services necessary for the vulnerable adult's physical or mental health, and the absence of which impairs or threatens the
vulnerable adult's well-being. This definition may include a vulnerable adult who is receiving services through home health,
hospice, or a home care agency, or an individual provider when the neglect is not a result of inaction by that agency or individual
provider.

(21) “Social worker” means:

(a) A social worker as defined in RCW 18.320.010(2); or

(b) Anyone engaged in a professional capacity during the regular course of employment in encouraging or promoting the health,
welfare, support, or education of vulnerable adults, or providing social services to vulnerable adults, whether in an individual
capacity or as an employee or agent of any public or private organization or institution.

(22) “Vulnerable adult” includes a person:

(a) Sixty years of age or older who has the functional, mental, or physical inability to care for himself or herself; or

(b) Found incapacitated under *chapter 11.88 RCW; or

(c) Who has a developmental disability as defined under RCW 71A.10.020; or

(d) Admitted to any facility; or

(e) Receiving services from home health, hospice, or home care agencies licensed or required to be licensed under chapter
70.127 RCW; or

(f) Receiving services from an individual provider; or

(g) Who self-directs his or her own care and receives services from a personal aide under chapter 74.39 RCW.
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(23) “Vulnerable adult advocacy team” means a team of three or more persons who coordinate a multidisciplinary process,
in compliance with chapter 266, Laws of 2017 and the protocol governed by RCW 74.34.320, for preventing, identifying,
investigating, prosecuting, and providing services related to abuse, neglect, or financial exploitation of vulnerable adults.

Credits
[2019 c 325 § 5030, eff. May 9, 2019; 2018 c 201 § 9016, eff. July 1, 2018. Prior: 2017 c 268 § 2, eff. July 23, 2017; 2017 c
266 § 12, eff. July 23, 2017; 2015 c 268 § 1, eff. July 24, 2015; 2013 c 263 § 1, eff. July 28, 2013; 2012 c 10 § 62, eff. June
7, 2012; prior: 2011 c 170 § 1, eff. July 22, 2011; 2011 c 89 § 18, eff. Jan. 1, 2012; 2010 c 133 § 2, eff. June 10, 2010; 2007
c 312 § 1, eff. July 22, 2007; 2006 c 339 § 109, eff. June 7, 2006; 2003 c 230 § 1, eff. May 12, 2003; 1999 c 176 § 3; 1997
c 392 § 523; 1995 1st sp.s. c 18 § 84; 1984 c 97 § 8.]

OFFICIAL NOTES

*Reviser's note: Chapters 11.88 and 11.92 RCW were repealed in their entirety by 2019 c 437 § 801, effective January 1, 2021.

Effective date--2019 c 325 §§ 1003 and 5030: See note following RCW 71.24.016.

Findings--Intent--Effective date--2018 c 201: See notes following RCW 41.05.018.

Finding--Intent--2017 c 266: See note following RCW 9A.42.020.

Application--2012 c 10: See note following RCW 18.20.010.

Effective date--2011 c 89: See note following RCW 18.320.005.

Findings--2011 c 89: See RCW 18.320.005.

Intent--2006 c 339: “It is the intent of the legislature to provide assistance for jurisdictions enforcing illegal drug laws that
have historically been underserved by federally funded state narcotics task forces and are considered to be major transport areas
of narcotics traffickers.” [2006 c 339 § 103.]

Part headings not law--2006 c 339: “Part headings used in this act are no part of the law.” [2006 c 339 § 401.]

Effective date--2003 c 230: “This act is necessary for the immediate preservation of the public peace, health, or safety, or support
of the state government and its existing public institutions, and takes effect immediately [May 12, 2003].” [2003 c 230 § 3.]

Findings--Purpose--Severability--Conflict with federal requirements--1999 c 176: See notes following RCW 74.34.005.

Short title--Findings--Construction--Conflict with federal requirements--Part headings and captions not law--1997 c
392: See notes following RCW 74.39A.009.

Conflict with federal requirements--Severability--Effective date--1995 1st sp.s. c 18: See notes following RCW 74.39A.030.

West's RCWA 74.34.020, WA ST 74.34.020
Current with all legislation from the 2020 Regular Session of the Washington Legislature.

End of Document © 2020 Thomson Reuters. No claim to original U.S. Government Works.
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West's Revised Code of Washington Annotated
Constitution of the State of Washington (Refs & Annos)

Article 1. Declaration of Rights (Refs & Annos)

West's RCWA Const. Art. 1, § 3

§ 3. Personal Rights

Currentness

No person shall be deprived of life, liberty, or property, without due process of law.

Credits
Adopted 1889.

West's RCWA Const. Art. 1, § 3, WA CONST Art. 1, § 3
Current through amendments approved 11-5-2019

End of Document © 2020 Thomson Reuters. No claim to original U.S. Government Works.
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